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7 The President’s Page 


By WILLIAM P. GRAY, 
President, Los Angeles Bar Association 





Those who attended the recent State 


Bar Convention, and those who are fa- 
miliar with the current speeches of Chief 
Justice Gibson and Presiding Judge Hern- 


don' or have given even casual attention 

to their newspapers during the past few 

months, will have observed strong indi- 

cations that the California “climate” is 

ripe for some far-reaching improvements 

William P. Gray in our system of litigation and in the 

judicial structure that controls its opera- 

tion. As you would naturally suppose, the help of this Association 
has been pledged in furtherance of such a program. 

Typical of the ways in which our members can assist are the 
following projects that are now in process: 

A. During the past three years, the Haynes Foundation has 
sponsored, and Professor James G. Holbrook of U. S. C. has con- 
ducted, a definitive survey of the organization and operation of 
the courts of Los Angeles County. The report of the survey is 
being studied carefully by a “blue ribbon” committee of this Associ- 
ation, headed by Gordon L. Files. The recommendations in the 
report that are approved by the committee and by our Board of 
Trustees will be commended to the Legislature or other appropri- 
ate authority for adoption. 


1See page 35, infra. 
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B. Our Committee on Continuing Education of the Bar, under 
the chairmanship of Leslie C. Tupper, is planning a series of 
meetings designed to provide orientation for all interested law- 
yers concerning the new pre-trial program and rules that will be- 
come effective next January. 


C. The Judicial Council and the State Bar Committee on Ad- 
ministration of Justice (the southern section of which is entirely 
composed of members of our Association) are undertaking, among 
other things, a thorough study of the subject of extraordinary 
writs and the review of municipal court decisions. 


D. Seth M. Hufstedler and his Committee on Substantive Law 
are at work in response to a request of a subcommittee of the Calli- 
fornia Legislature that our Association make recommendations 
looking toward an over-all revision of the Condemnation statutes. 


Our traditional and constant willingness to work in furtherance 
of the administration of justice insures that other projects will 
follow. Your suggestions and support are always welcome. 





~e 
———_——— 
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The Jury Trial in the 
Twentieth Century * 


ROY L. HERNDON 
Presiding Judge, Superior Court of Los Angeles County. 

Before we launch into a discussion of the modern system of 
trial by jury—that is, a discussion of its effectiveness as an in- 
strumentality of justice in this age of speed, its proper composi- 
tion and its cost—perhaps we should have set before us a very 
abbreviated history of this venerable institution of the law. I think, 
perhaps, that our sense of perspective may be improved by a 
quick view of the jury system in its historical context. 


ANCIENT ORIGINS 
It is well-known, of course, that the jury is an institution of 


ancient origin. It is derived from Celtic tradition, based on Roman 
law, and was brought to England by the Norman kings nearly one 
thousand years ago. The Anglo-Saxons and the Normans adopted 
the concept from the peoples they had conquered. 

The earlier Anglo-Saxon methods of trial had utilized various 
forms of oaths and ordeals to test the truthfulness of claims and 


defenses. Trials were not rational investigations to determine the 
facts. Rather, they constituted appeals to the supernatural for in- 
tervention by way of miracle to indicate right or wrong, guilt or 
innocence. 


TRIAL BY OATH 

The legal historian Bigelow informs us that judgment in the 
communal courts consisted merely of determining the mode of 
trial to be pursued, and, in civil cases, which of the parties would 
be put to the test. For example, in a dispute over Blackacre, the 
party to whom the court had awarded the test could settle the 
issue by his oath. He did not testify to the facts, but rather recited 
a ritualistic form, setting forth the circumstances of his claim or 
defence. Generally it was required of a defendant that his oath be 


*This article originally appeared in the form of an address given on October 31, 
1956, before the Administration of Justice Section of Town Hall. Next month the 
Los AnceLes Bar Bu tetin will publish a second address before Town Hall by the 
—-* Philbrick McCoy on The Powers, Tenure and Compensation of the Presiding 
udge 
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supported by the oaths of a specified number of freemen who 
swore in unison that the defendant’s oath was “clean and without 
falsehood.” These were called ‘“oath-helpers.” 
TRIAL BY ORDEAL 

An accepted Anglo-Saxon method of trying a person accused 
of crime was to subject him to some form of physical ordeal. This 
method usually was prescribed in cases in which the circumstances 
appeared to the judges to be strongly indicative of guilt, or where 
the accused bore a bad reputation. A man of good repute usually 
was able to gain an acquittal by his oath supported by an adequate 
number of oath-helpers. But the guilt or innocence of the unfor- 
tunate defendant who was subjected to trial by ordeal was de- 
termined by his ability to survive the prescribed test. The theory 
was that if he were innocent God would protect him and save him 
harmless as he walked blindfolded among red-hot plowshares or 
as he plunged his arm into boiling water. 


TRIAL BY BATTLE 

Trial by battle or judicial combat was a form of ordeal which 
had its origin among the Germanic tribes. It was simply a duel 
under court supervision. Imported into England by the Normans, 
trial by combat found much usage in both the feudal and royal 
courts, particularly in criminal cases and in litigation over real 
property. 

Parenthetically, | would comment that from the standpoint of 
a judge I can see considerable merit in this form of trial. Certainly 
a lively encounter between two well-matched litigants would pro- 
vide far more interest and entertainment than do some of the dull 
contests over which we preside today. Many times I have wished 
that our Code of Civil Procedure had made some adequate provi- 
sion for a court-supervised duel between wrangling and belligerent 
lawyers. 

BEGINNINGS OF THE MODERN JURY 

Although conceptual ingredients of the system of trial by jury 

can be traced back a thousand years, it was not until the thirteenth 


century that the jury began to assume its modern aspect as an 
instrumentality for the determination of facts from the testimony 
of witnesses, and from documents and various forms of physical 


evidence. 
By the sixteenth century, the ancient forms of trial by oath, and 
by battle, and by ordeal had been almost completely abandoned, 
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but surprising as it may be, Parliament did not legally abolish trial 
by oath until 1819. The law abolishing trial by wager of battle 
was not enacted until 1833. 

At first, trial by jury was optional, and it appears that our ancient 
ancestors were very slow to accept this judicial innovation. But 
unlike the judges of today, those thirteenth century English judges 
possessed adequate power to effectuate their judicial reforms. The 
expedient adopted by our hardy English predecessors was to have 
the reluctant litigant stretched out naked on the floor of a dungeon, 
and weights were heaped upon him until he either consented to a 
jury trial or was crushed to death. 

Strangely enough, there are some modern judges who indicate 
that they would be willing to go almost to the same length to 
compel parties to waive their right of trial by jury. Incidentally, 
| am beginning to think that we may have to resort to some such 
device in order to compel some of our lawyers to submit their 
cases to mandatory pre-trial. 

It is well known that the jury system was originated as a 
protection against the despotism of Kings, and frequently it has 
been acclaimed the “palladium of our liberties.” It was guaranteed 
by the Magna Charta, and in the Declaration of Independence it 
was recited that one of the “injuries and usurpations” chargeable 
against George III consisted in his “depriving us in many cases 
of the benefits of Trial by Jury.” 

By the slow and painful process of some five hundred years of 
evolution, our modern system of trial by jury has been developed. 


In England, there has been a steady and constant process of de- 
velopment, adaptation and change from the Norman Conquest until 
the present day. In the United States the right of trial by jury 
in the federal courts is guaranteed by the Seventh Amendment to 
the Constitution. The same right is guaranteed by the constitution 


of every state of the Union, except Louisiana and Utah. 

| have thought it worth-while to dwell this much upon history, 
because I think it teaches the truth that changes in judicial processes 
seem always to be both slow and painful. If this globe is still 
inhabited a thousand years from now, the law students of that 
day undoubtedly will be amused as they read about our twentieth 
century procedures. It seems to me that history teaches that change 
and adaptation, although slow and painful, are nevertheless both 
necessary and inevitable. 
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THE JURY SYSTEM PRAISED 
It is paradoxical that the jury is at once the most highly praised 
and at the same time the most frequently ridiculed instrumentality 
of our judicial system. Let us first hear the words of praise. Modern 
defenders of the jury system are both sincere and eloquent. Almost 
invariably they quote with approval the following words of Sir 
William Blackstone : 
“Upon these accounts the trial by jury ever has been, and 
I trust ever will be, looked upon as the glory of the English 
law. And, if it has so great an advantage over others in regu- 
lating civil property, how much must that advantage be height- 
ened, when it is applied to criminal cases! * * * it is the most 
transcendent privilege which any subject can enjoy, or wish 
for, that he cannot be affected either in his property, his 
liberty, or his person, but by the unanimous consent of twelve 
of his neighbours and equals. A constitution, that I may ven- 
ture to affirm has, under providence, secured the just liberties 
of this nation for a long succession of ages.” 
With reference to the question whether a judge or a jury is 
better able to decide issues of fact, Justice Blackstone declared : 
“It is wisely therefore ordered, that the principles and ax- 
ioms of law, which are general propositions, flowing from 
abstracted reason, and not accommodated to times or to men, 
should be deposited in the breasts of the judges, to be occa- 
sionally applied to such facts as come properly ascertained 
before them. For here partiality can have little scope: the law 
is well known, and is the same for all ranks and degrees; it 


follows as a regular conclusion from the premises of fact 
pre-established. 


“But in settling and adjusting a question of fact, when in- 
trusted to any single magistrate, partiality and injustice have 
an ample field to range in; * * *. Here therefore a competent 
number of sensible and upright jurymen, chosen by lot from 
among those of the middle rank, will be found the best in- 
vestigators of truth, and the surest guardians of public justice. 
For the most powerful individual in the state will be cautious 
of committing any flagrant invasion of another’s right, when 
he knows that the fact of his oppression must be examined 
and decided by twelve indifferent men, not appointed till the 
hour of trial; and that, when once the fact is ascertained, the 
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law must of course redress it.” 
Emphasizing the importance of bringing the voice of the people 
into the judicial process, Blackstone observed: 

“This therefore preserves in the hands of the people that 
share, which they ought to have in the administration of public 
justice, and prevents the encroachments of the more powerful 
and wealthy citizens.” 

Former Associate Justice Samuel F. Miller, of the United States 
Supreme Court, has stated as follows: 

“* * * And I must say that in my experience in the con- 
ference room of the Supreme Court of the United States, 
which consists of nine judges, I have been surprised to find 
how readily those judges come to an agreement upon questions 
of law, and how often they disagree in regard to questions 
of fact, which apparently are as clear as the law. I have noticed 
this so often and so much, that I am willing to give the benefit 
of my observation on this subject to the public, that judges 
are not pre-eminently fitted over other men of good judgment 
in business affairs to decide upon mere questions of disputed 
fact.” 


In Dimick v. Schmidt, 293 U.S. 474, 485, Associate Justice 
George Sutherland, of the United States Supreme Court, used the 


following words: 

‘Maintenance of the jury as a fact finding body is of such 
importance and occupies so firm a place in our history and 
jurisprudence that any seeming curtailment should be scruti- 
nized with the utmost care.” 

In April of this year, there was published in the New York 
State Bar Bulletin an article by the Honorable Walter R. Hart, 
Justice of the Supreme Court of New York, under the title “Shall 
the Jury System be Sacrificed on the Altar of Economy?” It was 
written for delivery on the occasion of the approval of a certificate 
for the incorporation of the “Committee for the Preservation of 
the Constitutional Right to Trial by Jury, Inc.” The concluding 
paragraphs of Justice Hart’s statement are as follows: 

“T should like to see engraved over the portals of our new 
court house the immortal words: ‘THE RIGHT TO TRIAL, 
BY JURY AS HERETOFORE USED SHALL FOR- 
EVER REMAIN INVIOLATE.’ 


“But should we fail our ancestors who gave their lives to 
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preserve for us this precious right, should we permit it to 
be abridged and in time wither and die, as it descends in 
silence to the grave let no man write upon its tomb a single 
word. When the years have passed and the impact upon our 
democracy shall have been fully realized, if I do not greatly 
deceive myself, impartial posterity will inscribe an epitaph 
on that tomb, expressive of profound veneration. 

“Gentlemen, it is with a feeling of satisfaction that I sign 
this certificate of the Committee for the Preservation of the 
Right to Trial by Jury, Inc.” 

THE JURY SYSTEM RIDICULED 

I have alluded to the seeming paradox that while the right of 
trial by jury is acclaimed one of the most valued and fundamental 
of our civil rights, many lawyers, judges and laymen are prone 
to ridicule the jury, to distrust the essential soundness of its reason- 
ing and to doubt its wisdom in discerning the truth. 

Widely accepted among laymen is the proposition that the litigant 
with a weak case should seek a jury trial and that the party with 
a strong case should strive to have it determined by the judge. 
With great frequency, laymen who have completed their service 
on our jury panels speak to me in terms of disparagement con- 
cerning the functionings of juries of which they were members. 
Very often they tell me that if ever they have a case in court 
they will prefer the judge to hear it. 

The irrationalities, whimsies and foibles of juries and jury ver- 
dicts are a favorite source of lawyers’ anecdotes. Cynical observers 
have expressed the thought that the great love of the jury system 
which some lawyers so eloquently express stems more from their 
successes in winning doubtful cases than from their confidence in 
its general effectiveness in accomplishing essential justice. 

The satirist often expresses public opinion in a way that is both 
effective and amusing. A. P. Herbert in his book entitled “Uncom- 
mon Law’ quotes from the charge to the jury given by the mythical 


Mr. Justice Swallow in the case of Rex v. The Commissioner 


of Metropolitan Police, ct al. The opening paragraphs of the 
charge reflect the learned judge’s attitude toward the jury: 

“At the Old Bailey the hearing of this case approached its 
conclusion today when Mr. Justice Swallow began his address 
to the jury. He said: 

“Gentlemen of the jury, the facts of this distressing and 
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important case have already been put before you some four 
or five times, twice by prosecuting counsel, twice by counsel 
for the defense, and once at least by each of the various wit- 
nesses who have been heard ; but so low is my opinion of your 
understanding that | think it necessary, in the simplest lan- 
guage, to tell you the facts again. 

“The prisoners are officers in the London Police Force, and, 
at the instigation of a public-minded citizen, Mr. Albert Had- 
dock, they are accused of conspiring to do certain unlawful 
acts. Now, it is my duty to inform you that, although a given 
offence by a single individual may be negligible, a conspiracy 
by a number of persons to commit that offence in concert may 
be a much more serious affair; and in view of the stupidity 
which I see carved upon your faces I will explain that by an 
illustration which should be intelligible to the most bovine 
member of the jury, and may even penetrate to the slumber- 
ing consciousness of the fourth gentleman from the left in 
the back row. For any member of a quartet to sing out of 
tune is undesirable; but if by arrangement they all sing out 
of tune, the act is many more than four times more deplor- 
able.” 

The closing sentences of the charge are equally expressive : 

“And if you find, as you had better find, that these officers, 
high and low, have been guilty of conspiring together to do 
things which the good Mr. Haddock is not allowed to do, 
then you will return a verdict of ‘Guilty.’ If, on the other hand, 
you find that, on the weight of the evidence, adding one thing 
to another and taking this away from that, looking upwards 
and downwards and sideways and all round, they have not 
been guilty of the acts alleged, then you will return a verdict 
of ‘Not Guilty’; and I shall ignore your verdict. Now, gentle- 
man, I have done my duty. Do yours.” 


THE JURY SYSTEM QUESTIONED 


In his celebrated work “The Common Law,” the late Mr. Justice 
Holmes expressed a preference for the judge over the jury as a 
reliable arbiter of the facts in the following language: 


“A judge who has long sat at nisi prius ought gradually to 
acquire a fund of experience which enables him to represent 
the common sense of the community in ordinary instances far 
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better than an average jury. . . . Furthermore, the sphere in 
which he is able to rule without taking their opinion at all 
should be continually growing.” 

The Honorable Jerome N. Frank, Judge of the United States 
Court of Appeals in a recent article in Collier’s Magazine stated : 

“Since in none of the democracies other than ours today 
is the jury held in high esteem, it cannot be considered an 
essential part of democratic government.” 

Judge Alexander Holtzoff of the United States District Court 
for the District of Columbia reported in the January, 1956, issue 
of the American Bar Association Journal, on his visit to the courts 
of England. He points out that in England personal injury cases 
are not tried before juries. They are tried by the court alone and 
generally consume less than a day. Judge Holtzoff points to the 
well-known fact that a jury trial takes more than twice as long 
as a court trial. 

In a recent speech, Justice David W. Peck of the New York 
Supreme Court declared : 

“We must also re-examine and re-appraise the jury system 
as the basis of the trial process. The jury system has been 
taken for granted and assumed to be good, although ours is 
the only country in the world which any longer attempts to 
handle the bulk of its civil litigation by jury trial. There is 
still good reason to adhere to the jury system in serious crim- 
inal cases. But on the civil side, it is quite time to question 
the value of the jury system and at least see what effect it 
is having on the administration of justice. 

“T would not undertake in this short period to debate the 
merits of the jury system in civil cases, but I would point 
out that the process of jury trial, more than any other factor, 
is the root of delay in the courts. The process is so slow that 
it creates a bottleneck in any court with a large volume of 
cases. 

“Automobile accident cases are the principal problem. Traf- 
fic congestion and court congestion go together. The flood of 
personal injury cases coming into court is too great to be 
funneled through the jury process with the present comple- 
ment of judges and jurors. The cases back up just like traffic 
backs up at a roadblock.” 

Much as we respect the sincerity and judgment of those who 
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have spoken in the past, and of those who speak today, in praise 
of the jury system, I think we would do well to listen respectfully 
also to the views of these men of unquestioned ability who seriously 
doubt the effectiveness and the ability of the jury system to cope 
with the tremendous flood of civil litigation which is being pro- 


duced in the teeming centers of population, in an age of urbanized 


industrialization and in an age of rocketing planes and speeding 
automobiles. 

Obviously, it must be admitted that Blackstone could not have 
foreseen the conditions of modern society. And it is indeed true 
that our present judicial machinery in all its essential features 
was fashioned to meet the needs of a non-urban, agricultural 
society. The changes which have been made in our judicial system 
during the first half of the twentieth century bear no close rela- 
tionship to the amazingly rapid and revolutionary changes which 
have occurred in so many aspects of human life. 

THE AUTOMOBILE, THE JURY AND COURT CONGESTION 

Justice Peck is undoubtedly correct in saying that court con- 
gestion and traffic congestion go hand in hand. The problem of 
court congestion in Los Angeles County, as in all the major centers 
of population, is very largely the result of a veritable flood of 
automobile accident cases. 

Personal injury cases are being filed in the Superior Court of 
Los Angeles County at the current rate of more than 10,000 per 
year. More than three-fourths of these are automobile accident 
cases. The streets, highways and freeways of Los Angeles County 
are overloaded with the greatest concentration of motor vehicles 
that is to be found anywhere in the world. 

Over 30,000 people are killed or injured by automobiles every 
year in this county. This death and destruction, which we euphemis- 
tically call a traffic problem, results in a veritable deluge of civil 
complaints to recover damages for injuries to person and property. 
Jury trials are demanded in more than 70% of these cases. On the 
average, the jury trial of an automobile accident case consumes 
hetween three and four days. 

Plaintiffs recover judgments in a little over one-half of these 
jury trials, but more than 40% of the plaintiffs’ verdicts are for 
amounts less than $3,000. Approximately 30% of the verdicts are 
for amounts less than $2,000 and some 17% are less than $1,000! 

Obviously, a three- or four-day jury trial in the Superior Court 
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is a very expensive method of determining a $1,500 lawsuit. 
Twenty-four citizens are sent to the trial department as a panel 
from which the jury of twelve will be chosen. After the twelve 
have been selected, they and the judge and the expensive court 
machinery are devoted for three days or more, in the typical case, 
to the determination of relatively simple issues of fact. 

Consider the cost in terms of the economic loss represented 
by the value of the jurors’ time. When this is added to the 
operating costs of the court and to the economic value of the time 
of all the other participants in the trial, the result is rather shock- 
ing, to say the least. 


A POSSIBLE VERDICT 

It seems possible that an objective mind, after listening to all 
the words of praise, of ridicule, of doubt and of criticism, that 
have been directed at the jury system might well conclude that 
it is neither so perfect nor so well-adapted as its more ardent 
champions seem to believe it to be, nor yet so completely obsolete 
as it appears to its more severe critics. Perhaps the truth is to 
be found at some median point between the extremities of the 
opposing views. 

Perhaps our jury system is in need of some substantial adjust- 
ments and changes better to adapt it to the requirements of this 
age of speeding automobiles. History teaches that the survival of 
institutions, as well as of forms of life, depends upon successful 
adaptation to changing conditions. 

We hazard the opinion that our jury system is not yet so 
obsolete that it is ready for consignment to the limbo of trials 
by oath, ordeal and battle. We submit, however, that it does need 
a bit of overhauling and modernization. In the first place, should 
we not reconsider the question as to what is the proper size of 
the civil trial jury? 

THE SIZE OF THE CIVIL TRIAL JURY: THE 
SACRED NUMBER OF TWELVE 

It seems entirely clear that the term “jury,” within the mean- 
ing of the older constitutional guaranties, connotes a body of twelve, 
no more and no less. Since the middle of the fourteenth century 
the number twelve has been generally accepted. Indeed it has come 
to be regarded with something like superstitious reverence. Lord 
Coke dwelt at length upon the importance and significance of the 


number, saying : 
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“And it seemeth to me that the law in this case delighteth 
herself in the number of twelve * * * and that the number 
of twelve is much respected in Holy Writ, as twelve apostles, 
twelve stones, twelve tribes, etc.” 

In recent years, however, increasing numbers of heretics have 
had the boldness to argue that the number twelve is not sacred and 
that great savings of time, of expense and of economic loss can 
be effected by reducing the size of the civil trial jury from twelve 
to eight or six. It is plausibly suggested that perhaps six citizens 
might do as well as twelve in correctly deciding whether Jones or 
Smith first entered the intersection. It is well settled that the Sev- 
enth Amendment to the federal Constitution neither guarantees the 
right of trial by jury in a state court nor prevents a state from 
substituting a jury of less than twelve. 

There are at least five states which have made constitutional and 
statutory provision for juries of less than twelve in all civil cases. 
In Colorado, Connecticut and Florida the standard civil jury is 
composed of six persons. The Constitution of Utah provides for 
a jury of eight in the District Court and four in the inferior courts. 
Virginia law provides for a civil jury of seven except in cases 
involving less than $300, in which cases the number is five. 

At least 36 states have made constitutional and statutory provi- 
sion for juries of less than twelve in one or another of their courts. 
California is one of eleven states in which a jury of twelve is a 
matter of right but a lesser number may be provided by stipulation. 

So far as we have been able to ascertain, curtailment of the size 
of civil juries has operated very successfully in the states where it 
has been tried. It is too obvious for argument that great economies 
must result and that a vast saving of trial time is effected by the 
use of smaller juries. Chief Justice Roger I. McDonough, of the 
Supreme Court of Utah, has written me as follows: 

“From my experience of 10 years as a trial judge and 
some 18 years on this court, I would say without reservation 
that a jury of less than 12 members has been entirely satis- 
factory in this state, and I am confident that in the interest of 
expedition and economy, the constitutional provision is a wise 
one. Not only does it save the time of the trial court and 
reduce expenditures for jury service, but it likewise makes it 
unnecessary to summon the number of jurors that might well 
be required if the number fixed by law were 12.” 
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Section 38 of Article V of the Florida Constitution (adopted in 
1885) provides that “the number of jurors for trial of causes in 
any court may be fixed by law but shall not be less than six in any 
case.” 

Section 54.14, Florida Statutes, 1955, provides that 

“In the trial of all civil cases in any and all of the several 
courts of this state where a jury is or may be. required or 
empaneled, a jury of six qualified jurors shall be sufficient 
and requisite for the trial and disposition of said cause.”’ 

This statute was enacted in 1899 and has been in force since that 
time. 

In Florida, since 1899, all civil cases except condemnation pro- 
ceedings have been tried by juries of six. Fach party is entitled to 
three peremptory challenges. A unanimous verdict is required. 
Chief Justice FE. Harris Drew, of the Supreme Court of Florida, 
has written as follows: 

“The experience here with petit juries of six men has been 
entirely satisfactory. As a matter of fact, I think it to be the 
general consensus of opinion here among the trial judges that 
it is a more satisfactory system than juries consisting of 
twelve men.” 

Several years ago, Judge Paul D. Barns, then presiding in the 
Circuit Court in Miami, reported as follows: 

“A jury of six in the trial of cases less than capital, in both 
civil and criminal cases, has been in force in this state for over 
fifty years. It is favorably regarded by the court as well as by 
members of the bar. Trial by jury of twelve is not allowed. 


The law provides for six, and six it is, unless the parties agree 


upon a less number, which occasionally happens. . . . Trial 

by jury of six, in my opinion, is far less expensive than a 

jury of twelve, and, | may add, is very satisfactory here.” 
Section 11 of the Virginia Constitution reads as follows : 

“... The General Assembly may limit the number of jurors 
for civil cases in courts of record to not less than five in cases 
cognizable by justices of the peace, or to not less than seven 
in cases not so cognizable.” 

In 1901 there was a complete reorganization of the judicial system 
in Virginia. In addition to Section 11 of the Constitution above 
quoted, the legislature enacted what is now Section 8-193 of the 
Code of 1950. It provides in substance that in civil cases, when the 
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amount in controversy is less in value or amount than $300, the 
jury shall consist of 5 persons and in all other cases the jury shall 
consist of seven persons. Section 8-200 allows three peremptory 
challenges to each party when the jury consists either of five or 
seven. 

Mr. Hubert D. Bennett, Executive Secretary to the Chief Justice 
oi the Supreme Court of Virginia, has written me as follows: 

“In my opinion our experience in Virginia with civil juries 
has been very satisfactory, and | have never heard any criti- 
cism of these constitutional and statutory provisions. While 
the expeditious disposal of business is one advantage to be 
considered, | think the greatest argument for the use of such 
juries is economy, relief of citizens from excessive jury duty, 
and the elimination of some confusion and overcrowding of 
courtrooms.” 

In 1949, Connecticut began a program of curtailing the size of 
juries by limiting the number to six in Justice Courts. In 1955 pro- 
vision was made for juries of six in both the Municipal and Supe- 
rior Courts. The Connecticut statute provides that a party may 
claim a jury of twelve upon payment of an additional jury fee. 

In Colorado, I am informed, civil juries of six are the rule, al- 
though a litigant may secure a jury of twelve by depositing addi- 
tional fees to cover the cost of providing the additional jurors. 


THE COST OF THE JURY SYSTEM 

It must be recognized that our present jury system in California 
is a relatively expensive one. Whether its cost is exorbitant or out 
of proportion to its value as a part of our democratic system of 
government, is another question. 

During the fiscal year 1954-55, the County of Los Angeles ex- 
pended over $600,000 for jury fees, mileage and other incidental 
jury expenses. The Superior Court’s share of this expense was in 
excess of $338,000. These figures represent the net cost to the 
county over and above the jury fees advanced by litigants. 


To provide an adequate number of jurors for all the trial depart- 
ments of the Los Angeles County Superior Court for one year re- 
quires an eligible list of approximately 15,000 names. The law 
requires that the names for the jury lists be selected “from the 
different wards or townships of the respective counties in propor- 
tion to the number of inhabitants therein, as nearly as the same can 
be established.” To comply with this law, our Jury Commissioner 
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uses the Registrar of Voters Precinct Sheets. By using these sheets, 
he necessarily obtains the names of persons who meet the require- 
ments of age, citizenship and residence. 

Letters in the nature of summonses are directed to the citizens 
whose names are thus selected, requiring them to report to the 
Jury Commissioner’s office for qualification. Upon reporting, the 
prospective juror is given a short examination to test his or her 
knowledge of the English language and other essential qualifications. 

To obtain some 14,000 eligible jurors in 1955, the Commissioner’s 
office mailed out over 140,000 summonses! Of those summoned, 
over 112,000 either were found to be exempt or were excused for 
cause! The Jury Qualifying Section of the Secretary and Jury 
Commissioner’s Office is operated with a staff of eleven persons at 
a total cost of approximately $61,000 per year. 

The jury division of our Superior Court, functioning in the Los 
Angeles Civic Center, is the largest operation of its kind in the 
world. It is geared to handle up to 230 jury cases per month. To 
handle this large volume of business we have a continuous, active 
panel of between 600 and 800 jurors, each of whom is expected to 
serve for one calendar month. 

We maintain what is known as a “revolving” panel. Each Mon- 
day morning we bring in an average of about 200 new jurors to 
replace those who have completed their service during the preceding 
week. These new jurors are commingled with those who have had 
service so that no panel will be wholly inexperienced. 


COMPENSATION OF THE JUROR 

In Los Angeles County the juror receives a fee of $3.00 per day 
plus a one-way mileage allowance of 15 cents per mile. This mag- 
nificent fee represents an increase of $1.00 over the amount paid 
in 1872! 

The inadequacy of this fee, of course, is self-evident. It is hardly 
more than sufficient to pay for the juror’s lunch and parking 
charges. It seems no sufficient answer to say that jury service is a 
civic duty for which full compensation should not be expected. 
Many citizens cannot afford the loss which such service entails. 

An increasing number of employers are allowing their em- 
ployees to serve without loss of wages. Many large industrial con- 
cerns have adopted this policy. 

Manifestly, any increase in jurors’ compensation will have to 
be borne either by the litigants or by the taxpayers. This leads to 
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a consideration of the question to what extent should the cost of 
jury trials be borne by the litigants and to what extent by the 
public generally. 
WHO PAYS FOR THE JURY 

At the present time, the cost of the jury system is shared by the 
litigants and the county, but in practice, the county bears by far the 
greater share of the burden. Of course, the county bears the entire 
cost of trials in criminal cases. 

In civil cases, the litigant who demands a jury trial is required 


to pay the fees and mileage of the twelve who actually serve. He 
must deposit $36 to cover the first day’s fees not less than ten days 
before the trial date. As soon as the jury is sworn, the clerk com- 


putes the mileage and the litigant is required to pay it. Each morn- 
ing during the trial, the clerk collects the jury fees and mileage 
for the succeeding day of trial. 

The average daily total of fees and mileage for a jury of twelve 
is about $56. The average length of a jury trial in the Superior 
Court is between three and four days. Since each fraction of a day 
counts as a full day in computing fees, the litigant desiring a jury 
in the average case is required to pay jury fees and mileage totaling 
about $200. Ultimately, the jury costs are chargeable against the 
losing party as a part of the taxable costs which the prevailing 
party is entitled to recover. 

The jury costs paid by the litigants, however, are only a part of 
the total. Fach time a civil jury case is transferred to a trial de- 
partment, we must send to that department a panel of 24 jurors. 
This is so because in addition to his challenges for cause, each party 
has six peremptory challenges. In many cases all of these peremp- 
tories are exercised. 

Hence, on the first day of the trial of any civil case, the litigant 
pays only about one-half of the jury fees and mileage actually 
incurred. The county pays the fees and mileage of the jurors whose 
services are not utilized. In other words, the county bears the cost 
which results from the fact that “many are called but few are 
chosen.” 

There is considerable diversity of opinion as to whether and to 
what extent jury expense should be borne by the litigants. 

Those who contend that the whole cost should be borne by the 
county argue that trial by jury is a traditional part of our system 
of justice and therefore should be afforded to all as a matter of 
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right ; that its availability should not be limited to those who are 
wealthy enough to afford the cost. The proponents of the “free 
civil jury” argue that since the jury is an accepted part of the 
judicial machinery, there is as much reason for the county to pay 
the jury fees as there is for the county to pay the salary of the 


judge. 

Those who oppose the free civil jury point out that any change 
in the present system would mean a substantial increase in the 
burden placed upon the taxpayer. They contend that to provide 
juries without cost to the litigants would result in a great increase 
in the number of demands for jury trials. This in turn would oper- 
ate further to aggravate court congestion and delay. It is suggested 
that the litigant who desires the luxury of a jury trial should pay 
at least a substantial part of its cost. 

CONCLUSION 

In my humble opinion, no feature of our California judicial 
system cries more loudly for unemotional, objective and critical ex- 
amination than does our system of trial by jury in personal injury 
cases. Whether our present expensive methods of trying our great 
volume of automobile accident cases will long be tolerated is a 
question which I shall not undertake to answer categorically or 
dogmatically. 

However, I shall venture the suggestion that those who place 
great store by the jury system would do well to seek every reason- 
able means by which to improve the system and to adapt it to the 
requirements and conditions of an age of speed. It seems to me 
that in the area of the civil jury trial lie the greatest opportunities 
for conservation of time and for reducing the cost of litigation to 
the litigant and the taxpayer. 
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Rich Gifts May Wax Poor 


ROBERT F. SCHWARZ* 
“Rich gifts wax poor when givers prove unkind.” 
Hamlet, Act III, Scene I 

As the Christmas season approaches fond parents and grand- 
parents and uncles will be shopping for gifts for their children and 
grandchildren and nieces and nephews. Among the giits which 
might be considered are stocks or bonds. Under the provisions of 
the “Gifts of Securities to Minors Act” adopted by the 1955 Legis- 
lature and incorporated in Sections 1154 to 1164 of the Civil Code, 
such gifts may be made to minors (through a custodian) without 
the intervention of a guardianship or trust. 

Surely none of the givers would intentionally make the gift in 
such a manner as to constitute an unkindness to the custodian. It is 
even less likely that a giver would make the gift in such a manner 
as to constitute an unkindness to himself. The tax laws are not so 
considerate. This article is intended merely as a caveat that the 
tax laws should be considered when the benefits of the Act are 
sought. 

It may be assumed that every lawyer who reads these pages is 
fully familiar with the provisions of the “Gifts of Securities to 
Minors Act” which was sponsored by the New York Stock Ex- 
change and the Association of Stock Exchange Firms. The Act has 
been adopted in a number of other states as well as California. In 
general, it provides that gifts to minors may be made either to a 
guardian or to any adult member of the minor’s family (the family 
comprising parents, grandparents, brothers, sisters, uncles and 
aunts) as custodian. The donor may name himself as custodian as 
to registered, but not as to bearer, securities. The custodian has es- 
sentially the same powers as a guardian or a trustee, which powers 
can be exercised without first obtaining Court approval. 


For the donor or custodian who has no income tax problem, 
or no eventual death tax problem, gifts under the Act present no 
pitfalls. If such problems exist, there are some snares in the tax 
laws which, under certain circumstances, may entrap either the 
donor or the custodian. 

The Act specifies that the gift is irrevocable and shall convey 
“indefeasibly vested legal title” to the minor (Civ. Code $1155) 


*Of the Los Angeles Bar. 
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for whose benefit the income and principal may be expended ( Civ. 
Code §1156). The Internal Revenue Service has ruled that a gift 
under the corresponding Colorado Act was a completed gift (and 
not a gift of a future interest) and that therefore the gift qualifies 
for the $3,000 annual exclusion (Rev. Rul. 56-86; IRB 1956-11, 
p. 11). This ruling recognizes that the Gifts of Securities to Minors 
Act meets the requirements of $2503(c) of the Internal Revenue 
Code of 1954. Notwithstanding that the gift is complete and there- 
fore entitled to gift tax exclusion, it does not necessarily follow 
that the minor alone is taxable on the income from the gift as will 
be hereinafter pointed out. 

No estate tax rulings with respect to gifts under the Act have 
as yet been issued. The Internal Revenue Service as a matter of 
policy will not issue anticipatory rulings with respect to estate tax 
matters. Pending the time at which an actual case is presented, at 
least two situations can be imagined in which the Internal Revenue 
Service might take the position that upon the death of a donor the 
value of a gift should be included in his estate for estate tax pur- 
poses. These situations are outlined in the two following paragraphs. 

Under the Act the custodian has the power to pay or accumulate 
income and to use the gift for the minor’s “support, maintenance, 
education and general use and benefit” in such manner and to such 
extent “as the custodian may deem suitable and proper.” If the 
custodian is also the donor, it is possible that this power might be 
considered a reserved power under Section 2038(a)(1) of the 


Internal Revenue Code of 1954 so that the property held by the 
donor-custodian would be subject to death taxes in his estate. The 
decision in Lober v. U. S. (1953), 346 U. S. 335, 98 L. Ed. 15 
(decided under an earlier Revenue Code), would lead to this con- 


clusion even though the powers there involved were somewhat 
broader than those conferred by the Act. 

If the donor-custodian is also the parent of the minor (or other- 
wise obligated for the minor’s support) the imposition of estate 
taxes in his estate on the value of the gift might be founded on 
Section 2036(a) (1) of the Internal Revenue Code of 1954 as being 
a transfer of which the enjoyment was retained because such parent 
can apply the income in satisfaction of his legal obligation to sup- 
port the minor. /Telvering v. Mercantile Commerce Bank (8th Cir. 
1940), 111 F. 2d 224 (also decided under an earlier Revenue Code), 
so indicates. 
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If the donor lives until the minor is twenty-one, at which time 
the gift will be turned over to the minor, the donor avoids the above 
estate tax problem. In the interim, he must consider the income 
tax possibilities, which might affect not only the donor under ap- 
propriate circumstances, but also operate detrimentally to certain 
categories of custodians. 


Internal Revenue Code Section 677(b) provides in effect that 
when trust income is used for the benefit of a minor beneficiary 
whom the Trustor is legally obligated to support, the income so 
used is taxable as a part of the Trustor’s income. Internal Revenue 
Code Section 678(c) contains a similar provision with respect to a 
Trustee. Therefore, if the donor, or the custodian, is legally obli- 
gated for the minor’s support, and any of the income is used for 
the minor’s benefit, the income so used might be treated as taxable 
income received by the donor or custodian, as the case may be, on 
the theory that the Act is analogous to a trust holding. 

Indeed, the Internal Revenue Service has gone a great deal fur- 
ther. In a recent ruling the Service has taken the position that a 
person obligated for the minor’s support is taxable on the income 
from the gift to the extent that such income is used for the benefit 
of the minor even though such person is neither the donor, nor the 
custodian, and even though neither the donor nor the custodian 
are in any way related to the minor donee. (Rev. Rul. 56-484; 
IRB 1956-40, p. 8.) This ruling is based not on the trust sections 
above referred to, but on the theory that Internal Revenue Code 
Section 61 (defining gross income) includes any income, from 
whatever source, used to satisfy a legal obligation of the taxpayer. 
The ruling seems to be an unwarranted extension of the Revenue 
Code to the Gifts of Securities to Minors Act. It could be a rather 
dangerous weapon in the hands of a custodian who was unkindly 
disposed toward the minor’s parent. For example, a custodian who 


disliked the parent and wished to impose an undue hardship upon 
him could expend income for the minor’s benefit. Under the ruling, 


the parent would be obliged to count such income as his own for 
income tax purposes. If he is therefore placed in a higher tax 
bracket than his own income warrants, the payment of the tax 
might work an undoubted hardship on him and particularly so if 
the custodian expended funds for the child’s benefit contrary to 
the wishes of the parent. 
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The ruling last mentioned goes to great pains to distinguish 
Rev. Rul. 55-469 (Cum. Bul. 1955-2, p. 519), setting forth that 
a gift which is vested in the minor (even though it is held in the 
parent’s name) is complete so that the gift tax exclusion applies 
and the income is taxable solely to the minor. In such case, it is 
said, the parent is a trustee and has no right to expend the income 
for the minor’s support (since the support obligation must be met 
by the parent from his own funds) and therefore there can be no 
justification for taxing that income to the parent or to anyone other 
than the minor. Under the Gifts of Securities to Minors Act, income 
from the gift may be expended for the minor’s benefit regardless 
of either the ability or obligation of the parent to support the minor. 
Therefore, says Rev. Rul. 56-484 (IRB 1956-40, p. 8), supra, any 
income which is applied for the minor’s benefit should be taxed to 
the person who has the obligation of supporting the minor. Com- 
paring the two rulings it would seem on a casual consideration that 
it would be better to disregard the Act and merely to have securities 
registered in the name of the parent with some evidence to establish 
that the parent holds solely for the minor’s benefit. The latter ar- 
rangement, however, has the disadvantage of being impractical with 
respect to establishing actual delivery to, or for the benefit of, the 
minor (a factual matter which the government would be sure to 
raise, whether the problem arises in the estate of the parent or with 
respect to income tax) and also with respect to ability to use the 
gift for the minor’s benefit if necessary. The tax risk under one 
plan seems about as great as under the other (although in one in- 
stance it is factual and in the other legal) whereas a registration 
under the Gifts of Securities to Minors Act presents the benefits 
of being able to use the funds if need be. The Act clearly serves a 
practical purpose and provides a convenient means of making gifts 
of securities to minors. Those who take advantage of the Act must 
bear in mind that certain tax consequences may ensue and therefore 
they should make the gifts in such manner that these consequences 
will not prove unduly detrimental. 

The above tax problems would lead to the conclusion that in 
making gifts to minors under the terms of the Act, it would be 
advisable to observe the following precepts: 

1. The donor should never be the custodian. 


2. The custodian should never be the parent (or other person 
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legally obligated for the support) of the minor. 

3. The income from the gift should be accumulated for the 
minor’s benefit and never applied to his support or mainte- 
nance. 

The third precept can be guaranteed only by selecting a trust- 
worthy custodian. The Act does not permit placing any restrictions 
on the custodian’s power. As a practical matter, such restrictions 
would be inadvisable because circumstances might change to such 
an extent as to make it essential that the gift be used for the minor’s 
benefit, rather than accumulated. 

Let the donor who desires to take advantage of the Act (which 
assuredly provides a most convenient method of making gifts to 
minors ) carefully consider the tax consequences on himself, and on 
the custodian, of any gifts under the Act. Let him then make his 
gifts so far as possible in such a manner as not to impose any un- 
kind and unnecessary tax obligations. Let him also keep abreast of 
tax legislation, rulings and decisions which might bear on the effect 
of the Act, so that he will always make his gifts in the manner 
which is most advantageous in the light of the tax laws and rulings, 
as well as in the light of what he desires to accomplish. 
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B0 thers I n a aa 


By George Harnagel, Jr. 


Not all the problems that come to law- 
yers can be solved by a knowledge of the 
law or by skill in applying legal principles. 
A true life story which presents such a 
situation was told in a recent number of 
The Legal Aid Brief Case by Raynor M. 
Gardiner, General Counsel of the Boston 
Legal Aid Society and raconteur extraor- 
dinary. If this could happen in Boston it 
seems reasonable to assume that similar 

George Harnagel, Jr. problems could crop up in Los Angeles. 

His tale is reprinted below. 


What Could the Lady Do? 

“The lady in question, who no longer lives in this part of the 
country, was an attractive, smartly dressed brunette in her early 
thirties. She was endowed with a low, rather husky voice and obvi- 
ously an appeal for help from her could not be ignored. It appeared 
that, like most people who can afford it, she made occasional trips 
to New York to take in the new plays, shops, ete. Another attrac- 
tion in New York was an old friend, an admirer of hers in fact, 
who wined and dined her in style and occasionally gave her presents. 
What she did for him in return we do not know nor did we ask. 

“On her latest trip to New York, her friend announced that he 
had been unusually successful in the stock market and wanted to 
celebrate by giving her a fur coat. After a reasonable amount of 
hemming and hawing, she agreed that the coat idea was a sound 
one, and a most entrancing and expensive coat was bought forth- 
with. While on the Boston train, she began to realize that she 
could not arrive home with the fur coat. Her allowance certainly 
would not have permitted it and she had no money of her own. 
Being a person of some ingenuity, she finally hit upon a plan and, 
upon arriving in Boston, went to the nearest pawnbroker where 
she gave an assumed name, received a small sum of money and a 
ticket. She proceeded happily homeward, the incriminating evi- 


dence being safely out of the way. 
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“The next night at dinner, she said to her husband, ‘George, a 
funny thing happened to me today. I found a pawn ticket lying on 
the sidewalk and I have a funny feeling that it might be something 
of a peculiar value. Perhaps we might be able to redeem whatever 
it is for a few dollars. Don’t you think it would be fun to find 
out ?” 

“*All right,’ said George ‘you may be right. Anyway, I will go 
by the place and take a look. Give me the ticket.’ 

“Three cheers, thought Mrs. X, it is in the bag and the coat 
is as good as on my back this minute. That evening George arrived 
home on the five-twenty-three as usual. Mrs. X ran to meet him 
but he had no coat. She did not dare be too eager so she waited 
until dinner and said as casually as possible, ‘Oh, George, did you 
remember to look in at that pawnshop ” 

“George said, ‘Why yes, I did. The ticket was for an old silver 
watch and I was not interested.’ 

“Mrs. X’s heart sank but she controlled herself and spent the 
next few days trying to think of a solution. She went to town and 
wistfully looked at the pawnshop window but did not dare to go in. 
She then went to her husband’s office hoping that he would take 
her out to lunch. Just as she entered the office, his attractive secre- 
tary was going out for her luncheon. 

“*Good morning Mrs. X,’ said the secretary brightly. But Mrs. X 
was not able to say anything. From the secretary’s shoulders hung 
the fur coat. The mystery was solved but what to do about it?” 

End of quote. Well, what would you advise this unhappy lady 7 
For the best solution to her problem submitted to this department 
within the next thirty days we will award the next pawn ticket 
that comes our way. 
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The Committee on the Federal Constitution of the New York 
State Bar Association has unanimously adopted a resolution oppos- 


ing the Bricker Amendment now pending in the Senate. 
* * * 


This story has been making the rounds of the legal publications: 


THE WAY THE LADIES SEE IT 


Two women, dining in a restaurant, were discussing a third 
who had just made her entrance. “Her husband was a judge, 
wasn’t he?” asked one. 

“Everybody thought so,” replied the other, “until he married 


her.” 
* * x 


“The things we hold dearest on earth—-our fortunes, reputations, 
domestic peace, the future of those dearest to us, nay, our liberty 
and life itself, we confide to the integrity of our legal counsellors 
and advocates. Their character must be not only without a stain, 
hut without suspicion.”—George Sharswood 

* * * 
The Requirements for Success in the 
Practice of Law 

“First and foremost, of course, you must have industry. There 
will be nothing easy about solving the problems presented to you. 
Your watchword must be eternal vigilance. Nothing must be over- 
looked, no amount of effort avoided. Everything must be done 
exactly right—not nearly right. There is no conceivable excuse 
for lack of care. 

“You must have imagination, and call on it constantly. There 
is rarely a pat answer to any of the questions which you will have 
to consider. . . . Remember that the client does not come to you 
until he has exhausted his own ingenuity—until he has failed to 
solve his own problem... . 

“As to your personal equipment, the two leading attributes are 
character and personality. You can’t do much about the latter 
except to cultivate that which you have. . . . But the element of 
character is something else. You may have all else in abundance, 
but without character it will not avail you. And it should not. For 
of all professions there is none in which the element of trust so 
invariably is present.”—Robert T. McCracken in The Shingle of 
the Philadelphia Bar Association, as part of a Symposium on Hints 
to Newly Admitted Lawyers. 
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